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SUMMARY

Beehive Telephone Company, Inc. and Beehive Telephone, Inc. Nevada (collectively

"Beehive") petition for reconsideration of the Commission's December 1, 1998, Memorandum

Opinion and Order ("Rate Prescription III") prescribing Beehive's access rates.

In less than a year, the Commission has trice ordered substantial reductions in Beehive's

access rates. The Commission's cumulative actions have set Beehive's access charges at an unre

munerative level. Beehive is projected to run substantial future deficits which will imperil its access

to credit markets, hamper its ability to pay dividends, and threaten its continued viability. This

situation demands the agency's reasoned response. These three orders fail to employ either a con

sistent ratemaking methodology, or to find in a reasoned decision that the rates prescribed are just

and reasonable. The Commission's use of three disparate methodologies in one year to prescribe

unremunerative rates without making the requisite statutory findings raises an issue ofarbitrariness,

requiring the full and reasoned explanation which the Rate Prescription III order wholly lacks.

Preliminarily, the procedural circumstances in which the Rate Prescription III order arose

presents substantial question offundamental fairness. A careful reexamination ofthe relevant facts

is necessary because the Commission, by at least one Commissioner's admission, had inadequate

time to consider fully the matter. In addition, recent press reports indicate a Congressional report

has concluded the staffoffered access charge refunds to AT&T Corp. to prevent it from putting line

items in customer bills showing increases to finance universal service. If true, this lends credence

to the existence ofa May 1997 understanding under which AT&T would "pass through" to its long

distance customers "access savings" resulting from the Commission's actions in access reform

related proceedings. Beehive is troubled by the suggestion that a prior agreement with AT&T

influenced the Commission's decision-making process.
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The defects in Rate Prescription III follow partly from several errors in the Designation

Order. Beehive challenges the Bureau's summary rejection there of its revised access rates. LECs

are free to file rate revisions at any time. The Commission cannot reject rates summarily on the

conclusory ground that they are unlawfully high. Furthermore, the Commission's decision appears

tainted by the Designation Order's several mistaken findings of fact. These include inaccurate

findings that: (l) Beehive had stated its cost accounts and records had not been maintained in

accordance with Part 32; (2) Beehive's cost support for Transmittal No. 11 failed to identify its

accounting procedures; and (3) Beehive used an "unauthorized rate of return" in calculating its

1997 rates. Beehive demonstrated -- in some cases repeatedly -- the error ofthese findings. Yet, its

factual refutations have been simply ignored.

The Designation Order also denied Beehive notice of the issues on which the Commission

based its Rate Prescription III order, and thus gave Beehive no meaningful opportunity to be heard

on those issues. The Bureau did not explicitly designate any issue for resolution in this proceeding.

Rather, it directed Beehive to comply with rule section 61.39(a) by explaining "all the apparent

inconsistencies and irregularities" that were allegedly "detailed" in the order. In response to

Beehive's request that the Bureau clarify exactly what "inconsistencies and irregularities" it needed

to explain, the Bureau informed Beehive that it must explain: (l) why the staffs tentative conclusion

that it had merely moved substantial amounts of its expenses from Utah to Nevada and from

corporate operations and plant specific accounting categories to customer operations expense

accounts was incorrect; (2) why Transmittal No. 11 reported a 26% increase in interstate net plant

from that reported in Transmittal No.8; and (3) how it calculated its proposed switched transport

facility rates, tandem switched transport termination rates, and transport interconnection charge rates.
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Beehive's Direct Case, inter alia, provided evidence on the Bureau's three specified issues.

Rather than addressing that evidence, or accepting Beehive's explanations, the Commission ignored

the Bureau's issues, and instead announced conclusions on issues the Bureau never put in

controversy. The lack ofadequate notice clearly led to the Commission's erroneous conclusions in

Rate Prescription III. Although, the Commission concluded Beehive's cost evidence failed tojustify

its proposed transport rates, Beehive had only to show at hearing that its proposed rates were "just

and reasonable." Absent notice the Commission was specifically inquiring into the matter, Beehive

did not specifically have to cost "justify" its transport rates to prove they were ''just and reasonable."

To carry its burden ofpersuasion, Beehive had to make the required explanations and show

by a preponderance of evidence that its explanations were true. Beehive did so. It explained that

expenses had been either reassigned to Beehive Nevada on the basis ofaccess lines or direct labor,

or reclassified by its accountant in accordance with Rate Prescription II Beehive showed the 26%

increase in interstate net plant resulted from the erroneous (now corrected) use ofthe weighted DEM

allocator, and the installation of a fiber link to Elko, Nevada. Finally, Beehive explained the

methodology it employed to calculate its transport rates using 1996 and 1997 data, and identified the

cost support document that detailed the access minutes used in the rate development.

No evidence was produced showing Beehive's explanations to be incorrect or untruthful.

Having taken evidence and heard argument on the Bureau's issues, the Commission cannot simply

decline to resolve the issues. Although the Bureau demanded explanations going to the alleged

"inconsistencies and irregularities" in Beehive's 1996 cost support and to Beehive's calculation of

its transport rates, and the parties developed a record on those issues, the Commission did not

resolve them. Rather, it made conclusory statements about the reliability ofBeehive's cost support
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generally, and used those findings as a springboard to set unremunerative rates having no relation

to any finding of Beehive's actual costs.

To prescribe a rate, the Commission must make a valid finding that the rate is "just and

reasonable." It did not do so here. Moreover, the Commission must conduct a reasonable balancing,

based on factual findings, of the investor interest in maintaining financial integrity and access to

capital markets and the consumer interest in being charged non-exploitative rates. It did not do that

either. Nor were the recitation of conclusions in Rate Prescription III accompanied by any

articulation of the standards the Commission employed to reach its conclusions. And, even

assuming its "findings" were valid, the Commission articulated no rational connection between its

findings (that Beehive's proposed rates were unexplained, unjustified, and improperly calculated)

and its choice of the NECA transport rates to prescribe.

To remedy its errors on reconsideration, the Commission, inter alia, must weigh Beehive's

financial condition. As a result ofthe refund order Beehive projects a 1998 net loss ofapproximately

$980,000. This follows a 1997 loss of just over $360,000. Beehive projects the Commission's

prescribed rates will produce a loss in 1999 exceeding $1.294 million. With such sustained losses,

Beehive's access to capital markets will be foreclosed; it will be unable to pay dividends; and its

financial integrity will be jeopardized.

Finally, the Commission held against Beehive in Rate Prescription II in part because of its

alleged unexplained costs associated with JEI, and its unjustified legal expenses. Beehive here

explained in detail its JEI expenses, and justified its legal expenses. That explanation and justifica

tion went unnoticed in Rate Prescription III. The Commission simply decried without explanation

or analysis that Beehive's costs to stimulate traffic was not an "allowable marketing expense." Such

backhanded treatment of serious issues is inconsistent with reasoned decisionmaking.
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Beehive Telephone Company, Inc. ("Beehive Utah") and Beehive Telephone, Inc. Nevada

("Beehive Nevada"), by their attorney, and pursuant to section 405(a) ofthe Communications Act

of1934, as amended ("Act"), hereby petitionthe Commission to reconsider its Memorandum Opinion

and Order, FCC 98-320, 1998 WL 827399 (Dec. 1, 1998) ("Rate Prescription III") in the above-

captioned proceeding. As parties to the proceeding, Beehive Utah and Beehive Nevada (collectively

"Beehive") have standing to seek reconsideration. See 47 U.S.C. § 405(a).

INTRODUCTION

In less than a year, the Commission issued three orders prescribing access rates that Beehive

must chargeY Rate reductions of52%, 66% and 51 % were prescribed. The Commission employed

three different ratemaking methodologies to calculate the three rate reductions.

In January 1998, the Commission disallowed Beehive's operating expenses in excess of25%

of its total plant in service ("TPIS"). See Rate Prescription I, 13 FCC Rcd at 2742. In June 1998,

11 See Rate Prescription III at 9. See also Beehive Tel. Co., Inc., 13 FCC Rcd 2736, 2745,
reconsid. denied 13 FCC Rcd 11795 (1998) ("Rate Prescription I"), petition for review filed,
Beehive Tel. Co., Inc. v. FCC, No. 98-1293 (D.C. Cir. June 30, 1998); Beehive Tel. Co., Inc., 13 FCC
Rcd 12275, reconsid. denied, 13 FCC Rcd19396 (1998) ( "Rate Prescription II"),petitionfor review
filed, Beehive Tel. Co., Inc. v. FCC, No. 98-1467 (D.C. Cir. Oct. 6, 1998).
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it computed Beehive's interstate revenue requirement based on the average TPIS and net investment

ofa small sample ofallegedly comparable telephone companies. See Rate Prescription II, 13 FCC

Rcd at 12285. Then, in December 1998, the Commission simply ordered Beehive to use NECA's

premium transport rates in effect on July 1, 1998. See Rate Prescription III at 9.

The Commission's use ofthree disparate methodologies in one year to prescribe rates for

Beehive is enough to raise a question ofarbitrariness. But it is merely one example of the arbitrary

treatment Beehive received from the Commission in 1998. That treatment warrants, at the very least,

the full explanation required by the dictates of reasoned decisionmaking.

The Commission must not deny reconsideration without explanation, as it did in Rate

Prescription II See 13 FCC Rcd at 19396. The Commission's cumulative actions have set Beehive's

access charges at an unremunerative level. Beehive is projected to run substantial future deficits

which will imperil its access to credit markets, hamper its ability to pay dividends, and threaten its

continued financial integrity. This situation demands the agency's reasoned response.

Moreover, a careful reexamination of the relevant facts is necessary in part because the

Commissioners were given inadequate time to consider fully the matter in the first instance. See Rate

Prescription III at 11 (Furchtgott-Roth, Comm'r, concurring). However, recent press reports

compound the need for a reasoned disposition of this petition.

The press recently reported that House Commerce Committee investigators concluded that

the Commission's staffwas willing to make a "payoff' to AT&T Corp. ("AT&T") to prevent it from

putting line items in customer bills showing increases to finance universal service. Hill ReportFinds

FCC Threats, Political Acts Against AT&T and MCl COMMUNICATIONS DAILY, Nov. 30, 1998, at

2. The congressional investigators apparently found documentary evidence revealing the staff's
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willingness "to pay offAT&T ... by refunding approximately $100 - $150 million" in access charges.

Id. If these reports are accurate, they would lend credence to allegations of the existence of a May

1997 agreement under which AT&T would "pass through" to its long distance customers "access

savings" resulting from the Commission's actions in "access reform related proceedings."~/

Having been ordered now three times to refund access charges to AT&T, Beehive is troubled

even by the mere possibility that a prior agreement with AT&T influenced the Commission's

decision-making in this case. And the Commission's inexplicable treatment of Beehive works to

reinforce the appearance ofbias. See generally WLOS TV, Inc. v. FCC, 952 F.2d 993,998 (D.C. Cir.

1991) (Silberman, 1., concurring). The Commission should dispel that appearance by providing a

reasoned decision on the merits ofthis petition. See generally Columbia Broadcasting System, Inc.

v. FCC, 454 F.2d 1018, 1027 (D.C. Cir. 1971).

ARGUMENT

1. The Commission Must Act On
Beehive's Application For Review

The Bureau summarily rejected Beehive's revised local switching rates as "patently unlawful"

because the rates were "significantly higher" than those prescribed in Rate Prescription 11 Beehive

Tel. Co., Inc., 13 FCC Rcd 12647, 12649 (1998) ("Suspension Order"). Beehive appealed that

interlocutory ruling~/ and subsequently urged the Commission to act on the appeal when it concluded

'2! See Initial Brieffor Local Exchange Carrier Petitioners, UnitedStates Tel. Ass 'n v. FCC, No.
97-1469, at 7-9, Adden. A (D.C. Cir. Apr. 30, 1998). See also Proposed Revision ofI 998 Collection
Amountsfor Schools andLibraries and Rural Health Care Universal Service Support Mechanisms,
13 FCC Rcd 9448, 9460 (Com. Car. Bur. 1998) (separate statement of Comm'r Tristani).

Y See Application for Review, CC Docket No. 98-108, (July 30, 1998) ("Application").
Beehive's unopposed Application is incorporated herein by this reference.
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its investigation in this case.1/ However, the Commission did not address the matter.

Beehive challenged the Bureau's authority to reject rate revisions simply because they were

higher than the rates previously prescribed by the Commission. See Application at 5-8. Beehive also

asked the Commission to correct two erroneous findings pertaining to Beehive's alleged non-

compliance with Part 32 of the Commission's rules ("Rules"). See Application at 3-5.

The Commission could reasonably conclude that the issues Beehive raised were not collateral

and therefore not ripe for review prior to the issuance ofthe order concluding this investigation. See

Investigation ofSpecial Access Tariffs ofLocal Exchange Carriers, 12 FCC Rcd 7026, 7134-35

(1997). However, there was no reason for the Commission to sever consideration of Beehive's

challenge to the Suspension Order from its decision on the merits of the investigation altogether.

That bifurcates the review process which is wholly inconsistent with the policy against piecemeal

appeals that underlies the finality rule. The Commission should decide these issues now?

A. The Bureau Erred By Rejecting Beehive's Rates

Beehive has already shown that its revised local switching rates were unlawfully rejected by

the Bureau. See Application at 5-8. LECs are free to file rate revisions "at any time," Annual 1990

Access TariffFilings, 5 FCC Rcd 4177, 4236 (Com. Car. Bur. 1990), and the Commission cannot

"reject rates summarily on the ground that they are unlawfully high." AssociatedPress v. FCC, 448

F.2d 1095, 1104 (D.C. Cir. 1971).

1/ See Motion to Consolidate, CC Docket No. 98-108, at 3 (Nov. 12,1998).

2! Since the Commission had the "opportunity to pass" on the issues, Beehive could have
sought judicial review of both Rate Prescription III and the Suspension Order. See 47 U.S.C. §
405(a). Prudence, however, dictates that the Commission be given another opportunity to correct
the errors in the Suspension Order. See Time Warner v. FCC, 144 F.3d 75,81 n.7 (D.C. Cir. 1998).
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Since the Commission did not reach the issue, the Bureau apparently felt free to repeat its error

by rejecting Beehive's rate revisions. See Beehive Tel. Co., Inc., DA 98-2583 (Com. Car. Bur. Dec.

22, 1998) (rejecting in part Beehive's Transmittal No. 14). That unlawful practice apparently will

continue until the Suspension Order is reviewed and overruled.

B. The Bureau Made Erroneous Findings

The Commission should correct the Bureau's claim that "Beehive had stated in its direct case

for Transmittal No.8 that its cost accounts and records had not been maintained in accordance with

part 32." Suspension Order, 13 FCC Rcd at 12648. See also Rate Prescription II, 13 FCC Rcd at

12281. Beehive has documented the clear error ofthat claim in two Commission proceedings,!!/ and

will so again in its Rate Prescription II appeal before the D.C. Circuit Court of Appeals. The

Commission should forthrightly admit the Bureau's error or defend the Bureau's finding

The Bureau also erred when it found that "Beehive's cost support for Transmittal No. 11 fails

to identify the accounting procedures it used to maintain its books." Id. at 12650. Beehive showed

that its cost support included the reports of its auditor, McNeil Duncan, C.P.A., confirming that its

accounting records were maintained in accordance with Part 32. See Application at 4. The

Commission should recognize that Beehive identified the accounting procedures it used.

II. Beehive Calculated Its 1997 Rates
Using The Authorized Rate Of Return

Rate Prescription I included the erroneous finding that Beehive used an "unauthorized rate

of return" in calculating its 1997 rates. 13 FCC Rcd at 2742. Beehive asked the Commission to

§! See Application at 4; Petition for Reconsideration, CC Docket No. 97-249, at 15 (June 30,
1998).
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correct that finding.ZI Not only was that request disregarded, but the error was repeated in three more

orders, including the Bureau's designation order in this case. See Rate Prescription I, 13 FCC Rcd

at 11796; Beehive Tel. Co., Inc., 13 FCC Rcd 5142, 5143 (Com. Car. Bur. 1998); Beehive Tel. Co.,

Inc., DA 98-2030, 1998 WL 695459, at *4 (Com. Car. Bur. Oct. 7, 1998) ("Designation Order").

The record shows that Beehive based its 1997 rates on the prescribed 11.25% rate ofreturn.

After Beehive established that fact before the D.C. Circuit,~ the Commission's appellate counsel

wisely made no attempt to defend the Commission's baseless "finding" that Beehive used an

unauthorized rate of return.2!

That an incorrect and prejudicial finding has been repeated in Commission or Bureau orders

three times over Beehive's objection suggests that Beehive's papers are not being read or that its

arguments are simply being ignored. In either case, it does little to instill confidence in the

Commission's decision-making. The Commission ought to either acknowledge that Beehive used

the correct rate of return in 1997 or set out the factual basis for concluding to the contrary.

III. The Bureau Did Not Provide
Reasonable Notice Of The Issues

By requiring "reasonable notice" and a "full hearing," section 204(a)(l) of the Act triggers

basic requirements offairness and notice, including "specificity ofnotice and opportunity to respond."

Hess & Clark, Div. OfRhodia, Inc. v. FDA, 495 F. 2d 975, 984 (D.C. Cir. 1974). Notice is sufficient

"as long as a party to an administrative proceeding is reasonably appraised of the issues in the

?!

't/

See Petition for Reconsideration, CC docket No. 97-237, at 22 (Feb. 5, 1998).

See Brief for Petitioners at 38-39, Beehive (D.C. Cir. No. 98-1293).

See Brief for Respondents at 22-26, Beehive (D.C. Cir. No. 98-1293).
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controversy, and is not misled." Wyomingv. Alexander, 971 F.2d 531,542 (10th Cir. 1992) (quoting

Savina Home Indus., Inc. v. Secretary ofLabor, 594 F.2d 1358,1365 (10th Cir. 1979)) (emphasis

deleted). The Designation Order in this case was misleading, because it did not foretell the issues

the Commission actually addressed in Rate Prescription Ill.

The Bureau did not explicitly designate any issue for resolution. Compare Beehive Tel. Co.,

Inc., 12 FCC Rcd 20249, 20251 Com. Car. Bur. 1997). Rather, the Bureau directed Beehive to

comply with section 61.39(a) of the Rules by explaining "all the apparent inconsistencies and

irregularities" that were allegedly "detailed" in the order. Designation Order at 5.

Beehive read the Designation Order to refer to "inconsistencies" between the 1996 cost

support filed with Transmittal No. 11 and the 1996 cost support filed with Transmittal No.8. It also

assumed that the Bureau was referring to the "irregularities" alleged in Rate Prescription II See 13

FCC Rcd at 12281-84. But to be sure of its burden ofproof, Beehive promptly asked the Bureau to

clarify exactly what "inconsistencies and irregularities" must be explained.lQ/

Two days before Beehive's direct case deadline, the Bureau informed Beehive that it must

explain: (1) why the staff s tentative conclusion that it had merely moved substantial amounts of its

expenses from Utah to Nevada and from corporate operations and plant specific accounting categories

to customer operations expense accounts was incorrect; (2) why it reported a 26% increase in

interstate net plant in Transmittal No. 11 as compared with the plant reported in Transmittal No.8;

and (3) how it calculated its proposed switched transport facility rates, tandem switched transport

lQ/ See Letter of Russell D. Lukas to Jane E. Jackson, at 2 (Oct. 8, 1998) ("Beehive Letter").
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termination rates, and transport interconnection charge ("TIC") rates.lll Thus, Beehive concluded

it faced these three specific issues that required explanations. AT&T shared that view ofthe issues.w

Beehive clearly carried its burden of producing evidence on the three issues the Bureau

articulated. See Rate Prescription III at 5-7. Rather than addressing that evidence, or accepting

Beehive's explanations as true, the Commission opted to ignore the Bureau's issues. It never decided

whether Beehive adequately explained: (1) why the staffs conclusion that Beehive "merely moved"

expenses was incorrect, Designation Order at 4; (2) why a 26% increase in interstate plant had been

reported; or (3) how the proposed rates were calculated. Instead, the Commission announced

conclusions on issues the Bureau never put in controversy.

The Commission held that Beehive's cost to lease switching equipment from Joy Enterprises,

Inc. ("JEI"), that is used in part to stimulate traffic, "is not an allowable marketing expense." Rate

Prescription III at 8. It also decided that Beehive "improperly calculated its investment costs

resulting in a shift of investment costs from the state to the interstate jurisdiction." Id. Neither issue

was "in the faintest way foreshadowed" in the Designation Order. Southwestern Bell Tel. Co. v.

FCC, 28 F.3d 165, 172 (D.C. Cir. 1994). The Bureau never mentioned JEI, the JEI lease expenses,

or Beehive's separations procedures in its Designation Order.

Beehive was not "reasonably appraised" that the Commission would decide whether the JEI

expenses were allowable marketing expenses or whether its investment costs were properly

calculated. Thus, it was unreasonable and a denial ofdue process for the Commission to decide that

Beehive failed to meet a burden of proof with respect to issues it did not know were in the case.

!l! See Letter of Jane E. Jackson to Russell D. Lukas at 2 (Oct. 19, 1998) ("Bureau Letter").

See AT&T Opposition to Direct Case, CC Docket No. 98-108, at 3 (Oct. 30, 1998).



-9-

IV. Beehive Carried Its Burden Of Persuasion
On The Issues Designated By The Bureau

The Commission concluded that Beehive's "cost evidence fails to justify" its proposed

transport rates. Rate Prescription III at 8. It expressly held that Beehive failed to meet its burden

ofproofunder section 204(a)(I) ofthe Act to "justify" its rates. Id. at 1. But section 204(a)(I) would

only impose the burden ofproofon Beehive to show at hearing that its proposed rates were "just and

reasonable." 47 U.S.C. § 204(a)(1). In this case, Beehive did not have to cost "justify" its transport

rates to prove that they were "just and reasonable."

The Commission takes the position that "a tariff investigation is not an adjudication." Rate

Prescription I, 13 FCC Rcd at 11806. It claims that a tariff investigation is a "rulemaking of

particular applicability" under the APA. Id. Consequently, the Commission's use ofa burden ofproof

in this proceeding is "problematic" because the concept is developed in an "adjudicative, factfinding

context." American TruckingAss'n, Inc. v. United States, 688 F.2d 1337,1343 n.8 (1lthCir. 1982).

Indeed, the requirement ofsection 7(c) ofthe APA that a proponent ofa rule have the burden ofproof

applies to trial-type hearings, not rulemakings. See 5 U.S.C. § 556(d); American Trucking Ass 'ns

v. United States, 344 U.S. 298, 318-20 (1952).

Assuming that the meaning of"burden ofproof' in section 204(a)(1) ofthe Act and section

7(c) of the APA is the same, Beehive carried "the burden of persuasion - the notion that if the

evidence is evenly balanced, the party that bears the burden ofpersuasion must lose." Director, Office

of Workers , Compensation Programs v. Greenwich Collieries, 512 U.S. 267, 272(1994). Thus,

Beehive had to show by a preponderance of the evidence that its proposed rates were 'just and

reasonable." But the burden of proof did not determine what facts Beehive had to prove as a

substantive part of its claim that its rates are just and reasonable. See Metropolitan Stevedore Co.



-10-

v. Rambo, 117 U.S. 1953, 1963 n.9 (1997). That was determined by the Designation Order.

The Bureau required Beehive to comply with section 6l.39(b) ofthe Rules "by providing an

explanation of all the apparent inconsistencies and irregularities detailed [in paragraph 10]."

Designation Order at 5. It also made Beehive "explain how it calculated" its transport rates. Id.

The Bureau explicitly confirmed the materiality of the information sought by stating that the

information was "necessary to determine whether the proposed rates are just and reasonable."

Designation Order at 5. Accordingly, to carry its burden of persuasion, Beehive had to make the

required explanations and show by a preponderance of evidence that its explanations were true.

To show that it had not "merely moved" substantial expenses from Utah to Nevada and

between different expense accounts, Designation Order at 4, Beehive explained that expenses had

been either reassigned to Beehive Nevada on the basis ofaccess lines or direct labor, or reclassified

by Mr. Duncan in accordance with Rate Prescription Il See Direct Case at 19-24. Beehive showed

that the 26% increase in interstate net plant resulted from the erroneous (now corrected) use of the

weighted DEM allocator, see id. at 24, and the installation ofa fiber link to Elko, Nevada that cost

$626,571. See Rebuttals, CC Docket No. 98-108, at 4, Attach. 2 (Nov. 6, 1998). Finally, Beehive

explained the methodology it employed to calculate its transport rates using 1996 and 1997 data, and

it pointed the Commission to the cost support document that detailed the access minutes used in the

rate development. See Direct Case at 25.

In carrying its burden of persuasion, Beehive was aided by the rule that "good faith is to be

presumed on the part of the managers ofa [carrier]." Mountain States Tel. & Tel., Co. v. FCC, 930

F.2d 1035, 1034 (D.C. Cir. 1991) (quoting West Ohio Gas Co. v. Public Uti/s. Comm 'n, 294 U.S.

63, 72 (1935)). The effect ofthat presumption was to impose on AT&T "the burden ofgoing forward
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with evidence to rebut or meet the presumption" of Beehive's good faith. Fed. R. Evid. 301. See

Panduit Corp. v. All States Plastic Manufacturing Co., Inc., 744 F.2d 1564,1579 (Fed. Cir. 1984).

AT&T produced no such evidence, see AT&T Opposition at 5-8, and the Commission found none.

See Rate Prescription III at 7-9. Consequently, the Commission had to take Beehive's explanations

as proffered in good faith, or at least explain why it chose not to do so.

AT&T produced no evidence that Beehive's three explanations were incorrect or untruthful.

It merely raised questions about the explanations, see AT&T Opposition at 4-7, which Beehive

answered. See Rebuttals at 2-5. Thus, there was no evidence to rebut Beehive's explanations. That

required the Commission to conclude that Beehive carried its burden of persuasion with respect to

the specific explanations called for by the Designation Order. Therefore, the Commission could

not use the burden of proof in this case as a "magic wand that frees [it] from the responsibility of

reasoned decision-making." Southwestern Bell, 28 F.3d at 172 (quoting Kansas Gas & Elec. Co.

v. FERC, 758 F.2d 713, 721 (D.C. Cir. 1985)).

V. The Commission Failed To Resolve
The Issues Designated For Investigation

Having taken evidence and heard argument on the Bureau's issues, the Commission "cannot

simply decline to resolve [the] issue[s], after it holds a hearing." MCl Telecomms. Corp. v. FCC,

917 F.2d 30, 41 (D.C. Cir. 1990). But that is what happened in this proceeding.

This "hearing" was held to resolve the "substantial questions oflawfulness" that were raised

by the fact that Beehive's local transport rates were allegedly based in part on 1996 cost and

investment data that had been "previously rejected" in Rate Prescription Il Suspension Order, 13

FCC Rcd at 12650. The Bureau demanded explanations going to the alleged "inconsistencies and

irregularities" in Beehive's 1996 cost support and to Beehive's calculation of its transport rates.
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Designation Order at 5. The parties developed a record on those issues. However, the Commission

did not resolve: (1) whether the staff was incorrect in concluding that Beehive "merely moved"

substantial expenses between states and expense accounts; (2) why Beehive reported a 26% increase

in interstate net plant; or (3) how it calculated its transport rates. See supra p. 8.

As an adjudicator, the Commission had the obligation to answer the questions the Bureau

raised. See American Tel. & Tel. Co. v. FCC, 978 F.2d 727, 732 (D.C. Cir. 1992), cert. denied, 509

U.S. 913 (1993). The Commission failed in that duty. Instead ofresolving the three specific issues

the Bureau set for investigation, the Commission made conclusory statements about the reliability

of Beehive's cost support generally. See Rate Prescription III at 7-9. The Commission should

remedy that error by making particularized findings of fact on the Bureau's specific issues.

VI. No Substantial Record Evidence
Supports The Commission's "Findings"

Beehive recognizes that the Commission has substantial discretion in ratemaking cases. The

exercise of that discretion, however, must be "based on factual findings," Jersey Central Power &

Light Co. v. FERC, 810 F.2d 1168, 1181-82 (D.C. Cir. 1987) (en bane), "supported by substantial

record evidence." Nader v. FCC, 520 F.2d 182, 192 (D.C. Cir. 1975). Instead of making factual

findings based on substantial evidence, the Commission based its ratesetting in this case on bare

conclusions or conjuncture relating to matters not placed in issue..llI The most egregious example

D/ The Commission simply announced without any explanation that: (1) Beehive's cost
evidence "fails to justify" its rates; (2) its leased equipment is not used "to provide service to access
customers;" (3) its tandem switching equipment costs were "improperly calculated;" (4) it did not
show how "costs were used in calculating its revised rates;" (5) it apparently has an "ongoing
practice of failing to explain its justification for use of various data" in rate development; (6) its
"unreliable" cost support data cannot be used to prescribe rates; (7) its data is "often unexplained and
confusing;" and (8) it provided "no indication ofwhat historical demand for tandem switch related

(continued...)



-13-

of the former appears in the margin of Reconsideration III:

[R]egarding the shifting ofexpense between companies, Beehive attempts to explain
that cost shifts between companies somehow result from allocations ofjoint costs,
but its explanation is vague and unsupported by any facts. Beehive either failed to
research the cause of the difference and is unaware of the specific causes, or is
unwilling to reveal the exact nature of the differences to the Commission. The
provides additional evidence ofBeehive's inconsistent and irregular accounting and
cost allocation practices.W

At the risk of belaboring the point, Beehive was not required under the Designation Order

to explain "cost shifts between companies." Beehive was to address the staffs tentative conclusion

that the "substantial irregularities and significant amounts of questionable expenses noted in

Transmittal No.8 seem merely to have been moved from one expense account to another."

Designation Order at 4 (citing Rate Prescription II, 13 FCC Rcd at 12281-82) (emphasis added).

See Bureau Letter at 2. Beehive was not directed to explain the "specific cause" and "exact nature"

ofevery single audit adjustment Mr. Duncan made to correct errors in Beehive's expense accounts.

Beehive pointed out that the "inconsistent, questionable, and unexplained entries" the

Commission allegedly found in Transmittal No.8 were in "Beehive Utah's general ledger for 1995."

Direct Case at 20 (quoting Rate Prescription II, 13 FCC Rcd at 12281, 12282 n.46). Beehive

explained that those alleged irregularities and questionable expenses obviously were not included

in the 1996 and 1997 cost support for Transmittal No. 11. See id. at 20.

Beehive demonstrated that the staffwas incorrect by showing that no "substantial amounts

ofexpenses" were moved to Nevada (Beehive Utah's expenses in 1996 decreased by $173,409 while

ll/(...continued)
charges" was used to calculate rates. Rate Prescription III at 8-9. Those pronouncements were
unexplained, unsupported, and irrelevant to the issues the Bureau set for determination.

Rate Prescription III at 8 n.49.
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Beehive Nevada's costs only increased by $40,969). See id. at 20-21. The only substantial expense

that was reclassified by Beehive's auditor was the JEI expense ($1,008,000) and that expense did

not "move" from Beehive Utah. See id. at 21-22. Beehive explained exactly why Mr. Duncan

reclassified the JEI expense as a Beehive Utah customer operations (marketing) expense. See id.

Beehive only addressed why expenses were adjusted "between companies" to substantiate

that it had not merely moved expenses "from Utah to Nevada." Its explanation was neither "vague"

nor "unsupported" by facts. Beehive provided the Commission with every audit adjustment Mr.

Duncan made to correct errors in Beehive's expense accounts. See Rebuttals at Attach. A. Beehive

did not reveal the "exact nature" ofevery adjustment, because it only carried the burden ofshowing

that the staffs initial assumption was incorrect and that the entries questioned in Rate Prescription

II had not just been moved from one account to another. Beehive met that burden by establishing

that the questionable 1995 ledger entries were not reflected in its 1996 and 1997 data, and that its

independent auditor adjusted its 1996 accounts in response to Rate Prescription II

The Commission's conjecture that Beehive either "failed to research" or was "unwilling to

reveal" the exact nature of the difference in the 1996 expense levels is unwarranted and unseemly.

Beehive obviously researched the differences in the 1996 expenses reported in Transmittal Nos. 8

and 11, because they were detailed for the Commission. See Direct Case at 21; Rebuttals at Attach.

1. Beehive spelled out the exact nature of the only significant difference in its expense levels. See

Direct Case at 21-22. Again, the nature of every adjustment in Beehive's 1996 accounts was not

relevant to the issues framed by the Bureau. Ifit wanted Beehive to discuss the exact nature ofevery

change however insubstantial, the Bureau had the obligation to state that directive "in plain and

comprehensible English." McElroy Electronics Corp. v. FCC, 990 F.2d 1351, 1353 (D.C. Cir. 1993).
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Finding that Mr. Duncan "apparently determined that the equipment leased from lEI was

not used by Beehive as telecommunications plant," the Commission concluded that the equipment

was not used by Beehive "to provide access service to customers." Rate Prescription III at 8. No

evidence supports the Commission's inference as to what Mr. Duncan "apparently determined." His

opinion that the lEI lease cost should be reclassified to Account 6610 because the equipment is used

to stimulate traffic, see Direct Case at 22, does not mean that the equipment is not also used as

telecommunications plant. In fact it is. Moreover, the accounting treatment of the expense is not

evidence that the equipment is not used to provide access service to Beehive's customers. It is

undisputed that Beehive leases switching equipment from lEI and that the equipment is in use at four

ofBeehive' s exchanges. See id at 11-12. The equipment is used to terminate the traffic ofBeehive' s

interexchange carrier customers. It is thus a legitimate expense item.

Equally baseless is the Commission's finding that Beehive "improperly calculated its

investment costs resulting in a shift of investment costs ... to the interstate jurisdiction." Rate

Prescription III at 8. Beehive corrected the error in the allocation ofits local switching equipment

category 3 - costs. See Direct Case at 24. However, the Commission erroneously assumed that

Beehive made the same mistake in allocating its tandem switching equipment - category 2 - costs.

See Rate Prescription III at 8 & nA8. As its cost documents show, Beehive complied with section

36.124 of the Rules by allocating its tandem switching equipment costs using a category 2 factor

based on relative minutes of use. Thus, Beehive did not "overstate" its investment or its switch

related interstate expenses. Rate Prescription III at 8.

Contrary to the Commission's finding, Beehive showed how "costs were used in calculating

its revised rates." Id With its Direct Case, Beehive gave the Commission all the workpapers that
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supported its correct rates, including the workpapers showing the rate development..!2/

VII. The Commission Did Not Engage
In Reasoned Decisionmaking

That this is a rate case does not relieve the Commission ofits obligation to engage in reasoned

decisionmaking. It still must "consider the relevant factors" and articulate a "rational connection

between the facts found and the choice made." Nader, 520 F.2d at 192 (quoting Bowman Transport.,

Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 285 (1974)). Neither was done here.

A. The Rate Prescription Was Invalid

The Commission's authority to prescribe rates is not unlimited. American Tel. & Tel. Co.

v. FCC, 449 F.2 439, 450 (2d Cir. 1971). To prescribe a rate, the Commission must make a "valid"

finding that the rate is "just and reasonable." Id. See 47 U.S.C. § 205(a). That is the "essential

statutory finding." American Tel. & Tel., 449 F.2d at 450. In this case, however, the Commission

did not explicitly make the requisite finding that the prescribed NECA transport rates will bejust and

reasonable. That was clear error. See id at 451. Moreover, the Commission failed to make the

findings of fact necessary to produce this essential statutory (and constitutional) determination.

To prescribe a rate, the Commission must conduct "a reasonable balancing, based on factual

findings, ofthe investor interest in maintaining financial integrity and access to capital markets and

the consumer interest in being charged non-exploitative rates." Jersey Central, 810 F.2d at 1177-78.

It cannot rely on its "judgement and expertise" to arrive at a rate. Nader, 520 F.2d at 192-93. It must

base its rate prescription on the reasoned consideration ofthe facts ofthe case as shown by substantial

evidence. See id And when faced with a serious allegation that a rate reduction will jeopardize the

.!l! See Letter of Pamela Gaary to Magalie Roman Salas (Oct. 23, 1998) (transmitting revised
workpapers).
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carrier's financial integrity, the Commission must consider the financial status ofthe carrier and make

findings offact as to the consequences ofa rate prescription. See Jersey Central, 810 F.2d at 1181

82. None ofthat was done in this case despite Beehive's showing that it was already operating at

a loss.

The Commission did not engage in factfinding; it merely stated conclusions. See supra note

13. Moreover, reasoned decisionmaking requires the "conjunction of articulated standards and

reflective findings." Greater Boston TV Corp. v. FCC, 444 F.2d 841,852 (D.C. Cir. 1970), cert.

denied, 403 U.S. 923 (1971). The recitation of conclusions in Rate Prescription III was not

accompanied by an articulation ofthe standards the Commission employed to reach its conclusions.

That omission is significant, because Beehive provided the information called for by the Designation

Order and section 61.39 of the Rules.

Section 61.39(b) provides that the material submitted with a proposed rate change "must

include an explanation ofthe filing in the transmittal as required by §61.33." 47 C.F.R. § 61.39(b).

Section 61.33(a) only requires that the carrier "concisely explain the nature and purpose ofthe filing."

47 C.F.R. §61.33(a). There is no other rule or reported precedentthat sets forth what "explanations"

are "necessary" for a small LEC to make "to support a proposed set of access rates" filed under

section 61.39(b). Rate Prescription III at 9. And no "reasonably comprehensible" standard,

Southwestern Bell Tel. Co. v. FCC, 10 F.3d 892, 896 (D.C. Cir. 1993), is provided by the

Commission's prior "admonitions and findings." Rate Prescription III at 9.

Even assuming its findings were valid, the Commission articulated no rational connection

between its findings (that Beehive's proposed rates were unexplained, unjustified, and improperly

calculated) and its choice ofthe NECA transport rates to prescribe. To make such a connection, the
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Commission first had to consider Beehive's revised (and properly calculated) rate proposal as a

reasonable, cost-based alternative to the NECA rates. See Motor Vehicle Mfrs. Ass 'n v. State Farm

Mut. Ins. Co., 463 U.S. 29,46-49 (1983). If it rejected that alternative, the Commission then had

to reasonably determine, based on findings, that the NECA rate prescription will allow Beehive to

maintain its "general financial integrity" and its "ability to pay dividends" without exploiting its IXC

customers. Jersey Central, 810 F.2d at 1180-80. The Commission obviously did not conduct the

requisite balancing. It prescribed the NECA rates by fiat.

Beehive asks that its financial condition be weighed by the Commission when it reconsiders

its latest rate prescription. Through November 30, 1998, Beehive's operations resulted in a net loss

in 1998 of nearly $160,000. See infra Exhibit 1. Considering the Commission's refund order,

Beehive estimates that it will suffer a loss of about $980,000 for the year 1998 (which followed a

1997 loss ofjust over $360,000). See infra Exhibit 2 at 2. Beehive projects that the Commission's

prescribed rates will produce losses in 1999 that will exceed $1.294 million. See id With such

sustained losses, Beehive's access to capital markets will be foreclosed; it will be unable to pay

dividends; and its financial integrity will bejeopardized. See id at 3. The Commission must consider

these factors. See Jersey Central, 810 F.2d at 1180.

B. The Refund Order Was Unjustified

Section 204(a)(I) of the Act provides that the Commission "may" order a carrier to refund

an unjustified charge. See 47 U.S.C. § 204(a)(1). Because the section 204(a) refund remedy is

"couched in permissive terms," MCITelecomms. Corp. v. FCC, 59F.3d 1407,1414 (D.C. Cir. 1995),

the Commission must consider all relevant factors before it exercises its discretion to order a refund.

See Virgin Island Tel. Corp. v. FCC, 989 F.2d 1231, 1239-40 (D.C. Cir. 1993). Those factors
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include: (1) whether the carrier's projections were reasonable when made; (2) the actual harm

suffered by ratepayers; (3) changes in the market environment; and (4) overriding equitable

considerations. See id. at 1240. In this case, the Commission gave no apparent consideration to any

factor before ordering Beehive to make refunds. See Rate Prescription III at 9.

After reports ofan alleged deal with AT&T involving access charge refunds, see supra pp.

2-3, the Commission should reassess its refund order taking care to consider and accommodate the

relevant factors. To that end, the Commission ought to weigh Beehive's current financial condition,

and the likely cumulative impact of a third refund order, against the remote possibility that its IXC

customers suffered actual harm since July 1, 1998. Certainly, the fact that no IXC opposed

Transmittal No. 11 is relevant. See Virgin Island, 989 F.2d at 1240. The history ofBeehive's access

filings and its proposed rate reductions also has to be reviewed to determine whether Beehive acted

unreasonably in the development of its rates. See Direct Case at 1-19.

When weighing the equities, the Commission needs to make allowance for the fact that

Beehive was misled as to the Commission's requirements by the staffs actions or inaction. See

Virgin Island, 989 F.2d at 1240. The staffdid not request Beehive's cost support before it permitted

Beehive's $0.47 per minute access rate to go into effect in July 1994. The rudimentary cost and

demand study that supported Beehive's 1995 access filing was found probative by the Bureau over

AT&T's JEI-based objection. See 1995AnnualAccess Filings olNon-Price Cap Carriers, 10 FCC

Rcd 12231, 12242 (Com. Car. Bur. 1995). Consequently, Beehive had no reason to suspect that the

staffwould question the detailed cost and demand study that supported its 1997 access filing. But

beginning in August 1997 -- shortly after the alleged Commission agreement with AT&T -- the

Bureau began finding merit to AT&T's claims. See Beehive Tel. Co., Inc., 12 FCC Rcd 11695 (Com.
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Car. Bur. 1997). Since then, the Bureau has suspended or summarily rejected every rate change filed

by Beehive whether opposed or not. And the staff has been unwilling to work with Beehive

informally to ensure its compliance with the Commission's tariff requirements.

Finally, the Commission shouldjuxtapose Beehive' s 1995 and 1998 cost and demand studies

and explain how the 1995 study could be deemed accurate while the 1998 study is denounced as

"unexplained and confusing." Rate Prescription III at 9..!§' Unless it can reconcile the disparate

treatment ofBeehive's studies, the Commission must concede that Beehive's inability to comply with

the Bureau's shifting standards was not unreasonable, but resulted from the lack of coherent

Commission guidelines.

C. The Ratemaking Was Arbitrary

The Commission maintains that it has "the discretionary authority to prescribe rates using

any methodology that results in just and reasonable rates." Rate Prescription I, 13 FCC Rcd at1805.

Regardless of the breadth of its discretion, the Commission cannot depart from its own rules,

precedent and established procedures to arbitrarily select a new ratemaking methodology.

Section 61.39(b)(l)(ii) ofthe Rules sets out the ratemaking criteria applicable to Beehive's

Transmittal No. 11, and it is the rule that the Bureau decided would apply in this investigation.

Questioning whether Beehive met the "standard for cost support to qualify as a cost company" under

section 61.39, Designation Order at 4, the Bureau required Beehive to show compliance with that

rule by providing explanations of its cost support. See id at 5. Because it is bound to adhere to its

own rules, e.g., Reuters Ltd v. FCC, 781 F.2d 946, 950 (D.C. Cir. 1986), and its announced

procedures, Gardner v. FCC, 530 F.2d 1086, 1090 (D.C. Cir. 1976), the Commission had to follow

A copy of Beehive's 1995 filing is attached as Exhibit 3.
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section 61.39 in ruling on Beehive's proposed rates. See Southwestern Bell, 28 F.3d at 169. If

Beehive's rates are to be judged by the section 61.39(b) "standard for cost support," then the

Commission is not free to depart from the methodology mandated by that rule to prescribe rates for

Beehive that are not cost-based.

Even if it is free to select among ratemaking methodologies, the Commission cannot do so

arbitrarily and it cannot "arbitrarily switch back and forth between methodologies." Duquesne Light

Co. v. Barasch, 488 D.S. 299, 315 (1988). Yet, that is what the Commission has done here. Within

the span ofone year, the Commission employed different methodologies in Rate Prescription 1 and

Rate Prescription 11, and no methodology in Rate Prescription 11I.

In Rate Prescription 1, the Commission prescribed rates based on total operating expenses

("TOE") equal to 25% of Beehive's TPIS. See 13 FCC Red at 11796. In Rate Prescription 11, it

calculated Beehive's rates using a TOE equal to 25% of the average unseparated TPIS of a sample

ofunidentified LECs allegedly with a "comparable" number ofaccess lines as Beehive. See 13 FCC

Red at12285-86. Despite that both rate prescriptions were supposed to reflect Beehive's costs and

demand for 1995 and 1996 (as required by 47 C.F.R.§ 61.39(b)(l)(ii)), the two methodologies not

surprisingly produced the inconsistent results shown below.

Total Operating Expenses

Interstate Revenue Requirement

Premium Local Switching Rate

2,819,404

2,148,808

0.010106

943,427

824,965

0.009607

The Commission's first two rate prescriptions were based in small part on Beehive's data.

Beehive's TPIS and minutes of use ("MODs") were used in Rate Prescription I See 13 FCC Rcd
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at 2749-50. In addition to relying on Beehive's MODs in Rate Prescription II, the Commission used

Beehive's reported interstate revenue requirement in order to "preserve" the way Beehive allocated

its costs. 13 FCC Rcd at 12285. But when it prescribed NECA' s July 1, 1998 transport rates in Rate

Prescription III, the Commission abandoned any possible claim that it was prescribing cost-based

rates. And it made no attempt to provide a reasonable explanation for its departure from cost-based

ratemaking. But see Competitive Telecomms. Ass'n v. FCC, 87 F.3d 522, 532 (D.C. Cir. 1996).

Because of the Bureau's rejection of Beehive's revised switching rates, Prescription III

produced "hybrid" rates that were developed using different methodologies and that bear no

relationship to any "known and measurable" costs. See Regulation o/Small Telephone Companies,

2 FCC Rcd 3811, 3813 (1987). Beehive's premium local switching rate prescribed in Prescription

IIis $0.009607 per MOD. That rate was calculated using the average unseparated TPIS ofasample

of LECs that purportedly served between 800 and 1,000 access lines in 1995 (31 LECs) and 1996

(24 LECs). See Rate Prescription II, 13 FCC Rcd at 12285, 12289. Beehive's other premium access

rates are NECA's July 1, 1998 rates for tandem switched transport facility ($0.000267), tandem

switched transport termination ($0.001316), and TIC ($0.013737). See Prescription III at 9. Those

rates presumably were based onNECA' s projection ofcosts and estimates ofrevenue for the test year

July 1, 1998 through June 30, 1999. See 47 C.F.R. § 61.38(b)(l); Material to be Filed in Support

of1998 Annual Access TariffFilings, 13 FCC Rcd 6702, 6710 (Com. Car. Bur. 1998).

By its multi-methodology rate prescriptions, the Commission departed entirely from its own

rules. Subset 3 carriers, such as Beehive, may make access tarifffilings "pursuantto either [§61.38]

or §61.39." 47 C.F.R. § 61.38(a)(emphasis added). Beehive's prescribed rates, however, do not

comply with either rule. Beehive's prescribed local switching rates are based on estimated average
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costs in 1995 and 1996, when section 61.39(b)ofthe Rules requires that Beehive's rates be based on

its actual cost and demand for the calendar years 1996 and 1997. See Rate Prescription III at 2.

Rates for Beehive's other service elements now are based on NECA's cost projections for the 12

month period beginning July 1, 1998. Thus, some of Beehive's prescribed rates are based on

estimated, but outdated, historical costs. Others are based on projected industry costs. As a result,

the prescribed set of rates do not reflect the actual costs ofBeehive or any single industry segment.

Beehive's prescribed local switching rates were developed from a total interstate revenue

requirement of $824,963 calculated on the average TPIS of a small sample in 1995 and 1996. Its

prescribed transport rates reflect a total revenue requirement of$2,333,937, see irifra Exhibit 4, and

are based on NECA's 1998-99 cost estimates. The Commission's switching methodologies have

produced a hodgepodge ofprescribed access rates that bear no discernible relationship to either actual

or industry average costs. Moreover, ifone assumes that the NECA transport rates prescribed in Rate

Prescription III are targeted to allow Beehive to meet its revenue requirement, then the switching

rates prescribed in Rate Prescription II will virtually guarantee Beehive a revenue short fall and an

economic loss.

By allowing Beehive to charge a TIC based on NECA's highest rate band, see Rate

Prescription III at 9 n.51, the Commission acknowledged that Beehive is a higher than average cost

carrier. See also Rate Prescription 1, 13 FCC Rcd at 2742. Yet, Beehive's prescribed premium local

switching rate ($0.009607) is 38% lower than the lowestNECA premium switching rate ($0.015431).

Indeed, Beehive's prescribed premium local switching rate is lower than NECA's July 1998 non

premium switching rate bands 4 ($0.010416) and 5 ($0.011574). As it stands now, the Commission

requires Beehive to charge lower access rates than the average cost carriers that participate in the
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NECA tariff. For example, Beehive's prescribed per minute rate to AT&T for one mile of transport

is $0.024927, while the lowest July 1, 1998 rate to AT&T under the NECA tariff was $0.025256.

The Commission must provide a "coherent and reasonable explanation" for its selection of

ratemaking methodologies, MCI Telecomms. Corp. v. FCC, 675 F.2d 408,413 (D.C. Cir. 1982),

especially where, as here, the method does not reflect cost See Competitive Telecomms. Ass 'n v. FCC,

87 F.3d 522, 529 (D.C. Cir. 1996). Such an explanation is imperative here, because Beehive can see

no rhyme or reason to the Commission's shifting methodologies.

D. The Disallowances Were Unexplained

The Commission found against Beehive in Rate Prescription II in part because ofits alleged

"unexplained treatment of costs associated with JEI, and its unjustified legal expenses." 13 FCC

Rcd at 12284. Beehive took pains in this case to explain its JEI expenses, see Direct Case at 12,22,

25-28, and to justify its legal expenses. See id. 28-45. It also reasserted the First Amendment defense

of its litigation costs that the Commission ignored in Rate Prescription II See id. at 30-31.

Beehive's justification of its expenses and its constitutional claim went unnoticed in Rate

Prescription III. The Commission announced without explanation that Beehive's costs to stimulate

traffic were not an "allowable marketing expense." Rate Prescription III at 8. Such backhanded

treatment of serious issues was inconsistent with reasoned decisionmaking. The Commission is

obliged to explain its reasoning and it must respond to Beehive's constitutional defense. See Meredith

Corp. v. FCC, 809 F.2d 863, 872 (D.C. Cir. 1987).

VIII. The Commission Should Explain The
Need For Another Investigation

In July 1998, Beehive expressed its interest in working with the staff informally to insure its

compliance with the Commission's requirements and "end the formal investigations that have been
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draining its limited resources." Beehive Letter at 1. Without fulfilling its promise to respond to

Beehive's suggestion, the Bureau initiated this investigation (in which Beehive has incurred

substantial legal and accounting expenses). Now, the Commission has "directed" the Bureau to

institute a fourth investigation of Beehive - this time to investigate its Part 32 accounting, Part 64

cost allocation, and its separations "methodologies." Rate Prescription III at 9.

Beehive asks the Commission to explain why the public interest is served by formal

investigations rather than informal cooperation. The Commission also should explain the need to

investigate Beehive's Part 32 accounting, when six months ago it disclaimed that was prescribing

or requiring Beehive "to comply with Part 32." Rate Prescription II, 13 FCC Rcd at 12284 n.62.

For all the foregoing reasons, Beehive respectfully requests that the Commission overrule

the Suspension Order, rescind Rate Prescription III, and accept Transmittal No. 11 for filing or, in

the alternative, provide a reasoned explanation for doing otherwise.

Respectfully submitted,

BEEHIVE TELEPHONE COMPANY, INC.
BEEHIVE TELEPHONE, INC. NEVADA

Byh~
Their Attorney

Lukas, Nace, Gutierrez & Sachs, Chartered
1111 19th Street, N. W., Suite 1200
Washington, D. C. 20036
(202) 857-3500

December 31, 1998
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Exhibit 1

BEEHIVE TELEPHONE COMPANY, INC
Income Statement

For Period From 01/01/98 to 11/30/98

REGUlJ'TED INCOME

OPERATING REVENUES
LOCAL NETWORK SERVICES $ 147,086.93

NETWORK ACCESS SERVICES $ 2,235,474.28
LONG DISTANCE SERVICES $ 122,710.24
MISCELLANEOUS REVENUES $ 16,220.08
UNCOLLECTIBLES

NET OPERATING REVENUES $ 2,521,491.53

OPERATING EXPENSES
PLANT SPECIFIC OPERATIONS EXP $ 1,380,904.06

PLANT NONSPECIFIC OPER. EXP $ 451.256.91
CUSTOMER OPERATIONS EXPENSES $ 206,832.26

CORPORATE OPERATIONS EXPENSES $ 729,267.34

TOTAL OPERATING EXPENSES $ 2,766,260.57

NET REGULATED INCOME/(LOSS) $ (246,769.01)

OPERATING TAXES
CORPORATE TAXES. FEDERAL $

CORPORATE TAXES· STATE $

PROPERTY TAXES $ 26,271.29

REGULATORY FEES AND TAXES $ 872.00

TOTAL OPERATING TAXES $ 27,143.29

NONOPERATING ITEMS
GAINS/LOSSES ON DISPOSITIONS $

INTEREST INCOME $ 54,90747

OTHER NONOPERATING INC & EXP $

INTEREST EXPENSE $ (24,848.52)

NET NONOPERATING ITEMS $ 30,258.95

NET INCOME/(LOSS) $ (2-43,653.38)
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BEEHIVE TELEPHONE COMPANY, INC - NV
Income Statement

For Period From 01101/98 to 11/30/98

REGULATED INCOME

OPERATING REVENUES
LOCAL NETWORK SERVICES
NETWORK ACCESS SERVICES
LONG DISTANCE SERVICES
MISCELLANEOUS REVENUES
UNCOLLECTIBLES

NET OPERATING REVENUES

OPERATING EXPENSES
PLANT SPECIFIC OPERATIONS EXP
PLANT NONSPECIFIC OPER. EXP
CUSTOMER OPERATIONS EXPENSES
CORPORATE OPERATIONS EXPENSES
OPERATING TAXES

TOTAL OPERATING EXPENSES

NET REGULATED INCOME/(LOSS)

NONOPERATING ITEMS
GAINS/Losses ON DISPOSITIONS
INTEREST INCOME
OTHER NONOPERATING INC & EXP
INTEREST EXPENSE

NET NONOPERATING ITEMS

NET INCOME/{LOSS)

$ 20,923.89
$ 277,165.72
$ 90,938.68
$ 11,807.24

$ 400,835.53

$ 108,252.44
$ 74.296.11
$ 19,769.93
$ 123,845.22
$ (1,046.26)

$ 323.117.44

$ 77,718.09

$ 6,738.03
$ (8.49)

$ 6,729.54

$ 84,447.63

SO"d 170S696S1:08 3NOHd3'3L 3AIH338 d1:S:1:0 86-82-~aa
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Exhibit: 2

DECLARATION OF ARTHUR W. BROTHERS

I, ARTHUR W. BROTHERS, declare the following under penalty ofperjury this 30th day

of December, 1998:

1. I am an officer of Beehive Telephone Company, Inc. ('Beehive Utah") and Beehive

Telephone, Inc. Nevada ("Beehive Nevada") (collectively "Beehive"), the petitioners in this case.

2. Beehive was established in 1965 to bring the first telephone service to remote areas of

Utah and Nevada. Today, Beehive's subscribers are in tiny villages scattered throughout parts of

nine Utah counties and two counties in Nevada. But for Beehive, most of its customers in the some

5,000 square miles it serves would not have telephone service, because Beehive serves areas that no

other company is willing to serve.

3. Beehive's eight service areas are widely-dispersed over territory larger than several eastern

states and comparable to an area stretching from Maine to Washington, D.C. The areas served by

Beehive include some of the more formidable terrain in the United States. Of Beehive's 14 central

office locations, nine are accessible by paved roads, four by dirt roads, and one by water only. Three

central office locations do not have the benefit of a commercial power supply.

4. Beehive constructed more than 600 route miles oflong distance facilities just to reach the

center of the 16 villages it serves. In addition, it takes an average of more than one mile of line for

Beehive to get the local loop to each customer from his or her associated central switching office.

5. The cost to Beehive for such rural telephone service has averaged $10,000 per customer

for Beehive's entire service area. Beehive currently has 645 residential customers, and it serves 330

business lines.
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6. As a result ofthe access rates prescribed by the Commission, and the two refunds the FCC

has ordered Beehive to make as ofyear to date November 30, 1998, Beehive has suffered a net loss

of $159,205.75 on a consolidated basis. This figure includes the amount the National Exchange

Carrier Association, Inc. ("NECA") has asked Beehive to refund, $131,191 in Common Carrier Line

settlements it claims are due as a result ofthe Commission's decisions. December will undoubtedly

show an additional loss, which our accounting department estimates in the range of $14,110. In

addition, on December 1, 1998, the Commission ordered Beehive to make a third refund. Although

the exact amount of that refund is still being calculated by our accounting department, we estimate

that the amount ofthe refund will be approximately $805,440, bringing our total loss for December

to approximately $820,000 and our total loss for the year to approximately $979,205.75 dollars.

7. The 1998 estimated net loss in excess of$979,205.75 follows Beehive's consolidated

net loss in 1997 of $360,740. And based on the drastic reductions the FCC has ordered of in our

access charges, including the most recently ordered reduction on December 1, 1998, as shown on

the attached Projected Income Statement, we estimate our losses in 1999 will be approximately

$1.295 million. This should be contrasted with the 11.25 percent interstate rate of return allowed

by the FCC and the 12 percent intrastate rate of return allowed by our state regulators. Obviously,

in suffering substantial losses, we are not achieving any return on our investment.

8. Beehive's cash flow has suffered as a result of the FCC's decisions concerning the

amount of its access charges. At this time Beehive has been unable to make timely payments on all

its accounts payable, without even taking into effect the result ofmaking the demanded refund to

NECA. Were Beehive merely to maintain the status quo whereby all its accounts payable were not



- 3 -

being paid timely, and were it to make the refunds NECA has demanded, our accounting department

calculates that our cash flow would decrease by $23,994 per month.

9. Quite simply, pursuant to the rates the Commission has set, Beehive will lose money

for the foreseeable future. Moreover, if Beehive is forced to pay the refunds the Commission has

ordered, it is likely to be rendered insolvent. Certainly, Beehive's access to capital markets will be

foreclosed, its ability to pay dividends will be impaired, and its general financial integrity will be

damaged as a result of the latest Commission order setting unremunerative access charges and

ordering refunds of previously collected access charges. With Beehive showing a history of

substantial losses, the carrier will not be able to borrow funds when necessary at reasonable rates in

order to improve telephone service to its subscribers. Moreover, it will have no surplus from which

to pay dividends, rendering it unable to attract equity capital as a substitute for debt financing.

Lastly, consistent losses cause by its high cost structure (resulting from its extremely rural service

areas) and the unremunerative access charges the Commission has prescribed, will threaten the long

term financial health of the carrier. Thus, Commission relief from its most recent rate prescription

and refund order is manifestly needed if Beehive is to continue to provide its subscribers reliable

modem telephone service.

10. Historically, Beehive reinvests substantially all its available cash flow into improving

the telephone service of the areas it serves. For example, Beehive spent some $750,000 to install

a 132 mile fiber optic toll line (the equivalent distance from Washington, DC to Philadelphia. PA)

Park Valley, Utah, an area spread over a distance of some 25 miles, with but 45 families and 60

telephones. The fiber replaced 25 year old open wire which used electronic equipment no longer

available. This combined with corrosion ofthe insulators caused by salt from the adjacent Great Salt
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Lake desert had resulted in our inability to maintain long distance service over this cable. In

addition, Beehive Nevada recently replaced a 75 mile open wire toll route in Nevada which had been

in service for 67 years with fiber at a cost of $699,849. This amounted to an investment of $7,000

per subscriber served by this route just for this portion of the network needed for these subscribers

to make long distance calls. These fiber facilities enable rural schools to employ video educational

links, and to have the same facsimile and Internet access enjoyed by urban telephone subscribers.

If Beehive is prohibited from earning any return on these investments by a combination of its high

costs and the unremunerative access charges the Commission has prescribed, it will not be able to

provide affordable service to its local subscribers who depend on it for service, assuming it can even

stay in business. Already, Beehive has had to forego needed maintenance of its facilities because

of the lack of funds. It will similarly have to forego its program to improve and modernize its

facilities for this same reason. Ultimately, unless the Commission grants Beehive relief, service to

its subscribers will deteriorate.

11. I am familiar with the facts alleged in the accompanying Petition for Reconsideration.

The facts stated herein and the foregoing facts stated in this declaration are true and correct ofmy

own personal knowledge and belief, and are proffered in good faith.

Arthur W. Brothers



Dec-31-98 22:34 BTCN
- Oec-30-ge 20:31 Beehive Telephone

12/3BV99 16:31

.. .-

7024786630
80l. Z:S4---U:1:19

edditiem. BeehiveNeftllalCUDtly tepllCeda 7Smile opalwile rolt roule illNev.wbicbhad been

iD service rex 67 yun~ fiber • a coat of$699,149. nu. -.owad 10 ...in~ofS7.000

per sublcriber saved by tbia lOUIe just for this poItioD ofdie _work necdccl for...blcriben

to m-1oaI diIWICe calls. n.e. fiber &ciIities"Iennl scbools to employ v;deo educal:ioDll

liDks•., to have .. same flcsimile _ IAtaaer KCCII cajoJed by ur'-t lelcpboac subscribers.

IfBeehive is JIIObibited flam -ma18)' JeQIID - these invcstlDaDtl by • combiuIioD ofia hip

COlli aad the~ ICCQS c:bllaa- Commission his pracribed, it will DOt be Ilble to

provide alfGrd8blc JCtVice to its local subscribers wbD depeaid 011 it rot savice. ulWDina itcaneven

day in buIineu. AIIady, BMhive Us bad 110 fGNp .....m~ofill flcilitia becauIc

of me lick of Nads. It Will silllilarty haw fD fareav its pnJIrIJII to improve aDd modernize i1s

facilities for this ... reucm. Ultim.rely. ualesa tile CommisIioD puts Beehiven;~ serviee to

iaI~will~.

The facti ....baia_ the farepiq r.cu SIlled ill1bis cIec1a'MiClD IIC true ad conca 0(my

own pealGllll kDowIedp .. bdic(, ad Ire proffaod .

------------------------------------------



THE BEEHIVE TELEPHONE COMPANIES
Projected Income Statement

For Period From 01/01/99 to 12/31/99

REGULATE 0 INCOME Utah
N__

Total

OPERATING f\EVENUES
lOCAlNEnNORKSEf\V~ES S '52.118.00 $ 22.~ll.OO $ 174.942.00
NETWORK ACCESS SERVICES S 1.«l3,~.OO $ 188.300.00 $ 1.588.~.OO
LONG DISTANCE SERVICES S 122.000.00 $ tu.fWO.OO • 188.004000
MISCELLANEOUS REVENUES $ 17,685.00 • 12.881.00 $ 30.576.00

NET OPERATING REVENUES $ 1,896.485.00 S 288.94700 $ 1.982,.'2.00

OPERATING EXPENSES
PLANT SPECIFIC OPERATIONS EXP S 1,5e1,S045.00 S 115.812.00 $ 1.887,.51.00
PLANT NONSPECIFIC OPER. EXP $ 507,1MO.00 S 81,050.00 S Sl3a,099 00
CUSTOMER OPERATIONS EXPENSeS s 232,~00 $ 21,587.00 $ 253,971.00
CORPORA'T'E OPERATIONS EXPENSES S 614,37000 $ 135.1lM.00 $ 7"9,.74.00

tOTAL OPERATING EXPENSES S 2.lilO5••.oo $ 353.833.00 S 3.259,001.00

NET REGU~TEO INCOME/(lOSS) $ (1,208,803.00) S (86,686.00) S (1,296,58800>

OPERATING TAXES
CORPORAlE TAXES· FEDERAL S $ $
CORPORATE TAXES - STATE S S $
PROPERTY TAXEs S 27,300.00 S 4,000.00 S 31,30000
REGULATORY FEES AND TAXES $ '.000.00 $ 200.00 S 1.200.00

TOTAL OPERATING TAXES $ 28,300.00 $ ",200.00 $ 32,500.00

NONOPERATING ITEMS
INTEREST INCOME $ "'1,000.00 $ 2,AOO.00 $ 5O.AOO.00
INTEREST EXPENSe S (15.flOO·00l $ S (15.800.00)

NET NONOPERAtiNG ITEMS $ 32.AOO.00 $ 2.AOO.00 $ 34.800.00

NET INCOME/(LOSS) $ (1.205,803.00) $ (88,A8IHlO) $ (1.2SM,289.00)

ZO'd 17096969"[09 3NOHd3.3i 3AIH338 dLZ:£O 96-6z-~ao
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BEBHIVE TELIPBOHB COMPANY, INC.
COUORAT! OPFICE

3335 SOO'l'B 900 BAST, SOI9 190
SALT LAD CITY, UTAH 84106

TlLlPBORB: 801 .84-'683
PACSIMILI: 801 484-9627

JW18 2, 1995

TrAnsmittal No. 3

Secr.tary
FBDDAL COMMfmICATIORS COMMISSION
1919 M. Street R.W.
WAAhinqton, DC 20554

Attn: C~D Carrier Bureau

Dear Sir or MAdaa t

The accompanyin9 tar1£t material i ••ued on behalf of Beehiv.
Telephone Compani•• ("...hive"), bearing ".i'ariff F.C.C. No. 1
(Acce•• Servia.) 1M s.nt to you for tiling in compliance with the
Cc.municatiau¥ Act of 1934, as amended.

Tld.s filing' 1. iliad. on Dot Jo••• than t.wenty-.ight (28) clay.
notice uDder Sp.cial ~.rmis.ion No. 95-667 • Thi. filinq
cuatains tariff mat.rial to became effective July 1, 1995, and
consist. of taritf paq.. as indicated on the following
check.heet:

Tariff P.C.C. No. 1 2nd Revised PaQe 1

With this transmittal, Beehive .ubmit. it. 1995 Annual
Acces. Tariff Piling. Beehive files undAr Part 61.3g of the
Commi••ion'. rules for small t.lAphone eompani... a••hive i. 4
Tier 28 carrier .ervioinq ~n ar•• with 1••• than 50,000 ecce••
lin... Rat.s are baA~d on 1994 CQet and demand dAtA.

In aconrdane. with the Commie.ion's filing requirement., 4
check paYAhl~ to the Fed.p..l Communic~tions Commi.sion in the
amount of $565.00 haG b••n attached to F.C.C. form 159 along with
tnA original of ~bi. transmittAl letter and .ent tu Mellon Bank
in Pittsburgh, PennDylv~ia.



_..~ .....

a••hive Transmittal No.3
secre1;ary
F.C.C.
June 2, 1995
Page '!'wo

PIe••• acknowlAefg. r.~.ip1: of ~hi. t.rAllAli~t.al OD the
duplicate let:t.AT of tran.mittal at.tached. foZ' ~i. purpo... All
corr••pond.n~~ and inquiri•• concerning ~hi. ~.Daml~tal should
be addressed to »aula .a9'Der at P.o. Box 259", Colo~ado springs,
CO. 80936, or phone at ('l~) 59.-5838.

1J22SIVB '!'BLBPBOHZ COMPANIES

./1 $~
By.,~.hOi~9:ff

~ehiv. Telephone campan!e.

cc; Chie!, Tariff Review Branc:h (w/attacbllent.)
Frank Jsopwooc1, Tariff Review (w/attachment.)

Enclo.urea
Duplicate Letter
Check Sheet.
Tariff Page.
De.cription and Justification
Co.t Support
Tariff Review Plan



BE£HIVE TEUPHON£ COMIAHY
TAAFF F.e.e. NO. 1
TRANSMfTTAL NO. 3
JUNE 2. 199!l
DCSCRII'T1ON • JUS'nPICA'T'lOH

Beehive Telephone Company (-Beehive; makes filing under

Special P.rrnission No. gS-66" which waives Parts 61.58 and 6g.](a) of

the Comrnission') rule~. Thi:. wCliver cdlow5 Beehive to make Its 1995

Annual Access Tariff Filing on less than statutory notice.

On May 25, 1995, a legally authorized change of Beehive's

management took place. As a result of the magnttude and complexity of

the transition process caused bv this change, Beehive's 1995 Annual

A"~ss Tariff riling has been significandy delayed. Thuuyh ~iynifit.ilnl

transitional matters are still being resolved, current management within

the company, who have bean in place since April 24, 1995, are moving

expeditiously to comply with the Commission Rules. Accordingly,

Beehive expeeu to be able to make its annual filing on June 2. 1995.

For these reasons, Beehive seeks a waiver of 61.58 to allow it to

file a tariff on less than statutory notice. Also, waivers of 69.3(a) and

69.3(f) \lrc necessary to allow Beehive to make an annual access tariff

filing pursuant to tlart 61.39 on less than 90 days' notice.

Beehive files these rates under Part 61.39 of the Commission's

rules. and submits full cost support upon request of the Commission.

These rates filed herein are based on 1994 cost and demand data. as the

rates currently in place are based on 1993 cost and demand da.ta.

._."~.•.._._"._-_ .."--_._._-----------------------------------
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EHIVt. It.t.tPI'IONE cOMP~
TARIFF F.e.Co NO.1
TRANSMITTAL NO. i
JUNE 2. 1995

Beehive files these rates under Part 61 .39 of the Commlssion'!\

rules. and submit!'l full cost support upon request of the Commission.

These rates filed herein Are b~etl on 1994 cost and demand data, as ttle

rates currently In place are based on 1993 cost and demand data.

I. 1994 Con of servIce Studies

Beehive operated In the states of Utah and Nevada. Most of

Beehive's service area and end user pupulatlon Is concentrated in Utah.

Because of the very limited time allotted for thi~ flling, the 1994

cost of service studies used in this filing are estimates based on th~ best

and mo~l accurate materials available at this time. These studies are

based on the 1993 cost of !l>ervic@ studies, and are updated with 1994

unaudited financials and traffic factors.

Beehive is currently undergoing a comprehensivp. audit by an

impartiaJ outside party. Upon completion of this audit, GVNW plans to

update tht= 1994 studIes with information from the audit. While this

audit will not be completp.d until well into 1996, sufficient information

should be available by the first quarter of 1996 to determine whether the

audited 1994 financials differ siqnificantly from thos@ usp.d in this filing.

If they are significantly different, Beehive plans to make a midcourse

correction 01 pi:lrticipate In the Optional 1996 Annual Access Tariff filing.

1



IUHM nLEPHONF COWPANY
TARIFF F.C.C. NO. 1
'RANSMfTTA~ NO. 3
JUNE Z, ltt5

I. Cost ofService Study (Cont·d)

The 1994 traffic factors as well as the basic underlying studies

used in thp pr@sent 1994 cost of service studies were developed by the

consulting firm used by Beehive's previouS management. Because of the

extremely short time frame allotted this filing, these factors (rather than

factors developed by GVNW) are used in the cost of selYice lttudles that

produce the revenue requIrements used to develop these rates, GVNW

plans to perform curn~nt in house traffic studies to validate these factors

from this point fOlWard. When final 1994 flnanclals are available and

GVNW may complete a cost of service studY based on the most current

information, CVNW will repres~nt the full accuracy of the 1994 cost of

service study for Beehive.

II. Rate Development

A. Background

The rates are developed based on 199~ cost and demand data.

Revenue requirements are produced from the 1994 cost of service

studies for Utah and Nevada divided by the 1g94 demand for Utah and

Nevada.

2



IIW1IVf T!L!I'HONf eO"'PAN'y
TARIFF F.e.C. NO. ,
lllANSa.tlTT.AL NO. i
JUNE 2. liiS

IJ. Rare Development (Cont'd)

8. Demand

Beehive experienced a substantial increase in demand in the fourth

quarter of 1Q94. Th@ rates developed with this filing reflect this increase

in demand. Although revenue requi,.enu:ml~ i1ctuaJly Increased from 1993

levels, the demand increased dramatically. resulting in a 7~ nv~rall

decrease in switched access rates.

As Illustrated on Worksheet :# 1, the demand used tor this filinQ is

equal to 1994's demand, according to the Commisslon-, rules.

This demand, as shown on Worksheet #2. Is then dIVided into the

revenue requirements for switched access service to produc@ rat~$ for

these services.

C. Local Transpon Termination ilnd Facility Riltes

Worksheet #2, Pag@ Two shows the development of the local

transport termination and facility rate) using the local transport basic

revenue requirement. Ratios based on the percentag@ of local transport

revenue requirement recovered by each of these rates currently are

applied to the overall local transport rate developed. The local transport

facility rati! was th~n divid@d by the average length of haul for local

transport routes, deriving the per mile felll:!.

______ 0 _



8a:HlVt rUUHONE CONPANY
TARIff f.C.C. NO.1
TRANSMITTAl NO. J
JUN£2.1995

II. Rate Development (Cont'd)

D. Other Access Rates

Beehiv@ dnp.s not currently bill for 800 data base queries, and does

not currently have demand for special access service. Nonrecurring

charges do not apply for new services.

JII. TarIff RevIew Plan

The tariff revip.w plan submitted with this flling Is usually submitted

for companies flling rates under Part 61.38 rules. Therefore, the tariff

review plan has numbers Input areas for the prosp&etfve p@r;od.

Beehive uses January 1, 1994 through January 2, 1994 as Its

hi~loricilJ year as well as Its first and second prospective year. 1993 is

the previous historical ypar,

Unfortunately, revenue dat.l for 1993 and 1994 is not available at

this time. We have derived this data from NECA's latest views and the

cost study figures.

As more data becomes aVailable, we will update the tariff review

plan.

One tariff review plan is submitted for both Utah and Nevada,

although the cost studies for these states are submitted s@parately.
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BEEHIVE'S FCC-PRESCRIBED

INTERSTATE REVENUE REQUIREMENT

Exhibit 4

•••• ..... . .~ .. ..--.. . <.•••••.••
•••• • • •••••••••••••••Prescribed .1

-
....~

Rate ($) MAlT"
...... ..... .. >

:($).... •••••• ~
Local Switching 0.009607 53,382,366 512,844

Transport Facility 0.000267 53,382,366 71.39 1,017,528

Transport Termination 0.001316 53,382,366 70,251

TIC 0.013737 53,382,366 733,314

Total 2,333,937



CERTIFICATE OF SERVICE

I, Paula L. Rogers, a secretary in the law offices of Lukas, Nace, Gutierrez & Sachs,

Chartered, do hereby certify that I have on this 31 st day of December, 1998, had a copy of the

foregoing PETITION FOR RECONSIDERATION hand-delivered to the following:

Larry Strickling, Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Jane E. Jackson, Chief
Competitive Pricing Division
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

Jon Stover, Esquire
Competitive Pricing Division
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 528C
Washington, D. C. 20554

*Mark C. Rosenblum, Esquire
Peter H. Jacoby, Esquire
Seth S. Gross, Esquire
AT&T Corp.
295 North Maple Avenue, Room 3252F3
Basking Ridge, New Jersey 07920

International Transcription Service
1231 20th Street, N.W.

Washington, D. C. 20036 ~

c?~prKog=~
*via facsimile and U.S. Mail


